Plant Health Program Compliance & Enforcement Policy
Purpose

PIRSA’s Plant Health officers are required to undertake duties relating to compliance and enforcement of legislation contained in the Plant Health Act 2009 and its associated regulations (including the Plant Quarantine Standard).  The legislation ensures that South Australia is compliant with national emergency plant pest response requirements, recognises local and national arrangements for interstate plant produce imports and exports and ensures the state is well positioned to respond to any future incursions of plant pests and diseases.   

The purpose of the Plant Health Program Compliance & Enforcement Policy is to provide guidelines and procedures to PIRSA staff members engaged in compliance activities within the Plant Health group.     

This document sets out policy for the conduct of compliance and enforcement activity by PIRSA’s Plant Health officers.
The Plant Health Program (PHP) Compliance and Enforcement Policy:

· identifies the regulatory options used by the PHP to respond to incidents of non-compliance or complaints associated with PHP’s regulatory responsibilities under the Plant Health Act 2009; and

· ensures that the regulatory decision-making process is exercised in a transparent and fair manner according to established and publicly accessible principles.

This policy advocates the graduated application of compliance and enforcement measures against offenders, commencing with lighter measures, such as verbal warnings, and progressing to more severe measures (e.g. expiation, prosecution) should lighter measures not address the particular contravention. While advocating a position of graduated application of compliance and enforcement provisions, it is important to note that this Policy does not prevent Plant Health officers applying more serious enforcement provisions in the first instance (e.g. expiation, compliance order or prosecution), should legislative breaches be encountered (e.g. quarantine breach) with the potential to be an imminent threat to the horticultural sector). As a result, this policy will be applied within the context of a graduated but proportionate response to identified contraventions and offences.
Background

The objective of PIRSA’s PHP is to apply legislation and programs that promote and improve bio-security within primary industry sectors, aimed at lowering the incidence of non conformance while delivering public and industry confidence and market access opportunities.
The PHP, within PIRSA’s Agriculture, Food and Wine Division, administers the Plant Health Act 2009. The PHP is responsible for ensuring that the public and industry comply with the requirements of the Act, standards and approved compliance arrangements supporting South Australia’s pest free status.
The Compliance and Enforcement Policy has been developed to ensure compliance measures are clear, consistent and available to stakeholders.

Scope

The Policy applies to:

· persons or businesses registered and/or accredited with the Minister under the Plant Health Act 2009; and
· persons or individuals who are not registered and/or accredited but may be in contravention of the Act.
The PHP works closely with other agencies, including State, interstate and federal regulatory agencies, to achieve national consistency in plant health regulation.

Compliance Policy Principles 

This policy establishes that Plant Health officers will apply compliance and enforcement actions consistent with the following: 

• the promotion of a graduated approach to the application of compliance and enforcement; 

• authorised by law; 

• impartial and procedurally fair; 

• accountable and transparent; 

• promotes consistency of compliance and enforcement activity between Plant Health officers; 

• promotes a graduated approach to the application of compliance and enforcement activities; 

• in the public/industry interest; and 

• allows for application of multiple compliance and enforcement tools under appropriate circumstances.

A graduated approach to the application of compliance and enforcement activities (tools) 
A graduated approach to the application of compliance and enforcement activities upon offenders will be followed by Plant Health officers. This approach envisages the application of lighter measures to individuals or businesses in the first instance, to be followed by more severe measures should there be continued the non-compliant activity. 

As part of adopting a graduated approach to enforcement, the use of mediation and conciliation processes as an enforcement tool should be considered. The decision whether to apply these processes will be made by Plant Health officers on a case by case basis. This process will provide individuals with the opportunity to explain or outline mitigating circumstances of the non-conformance. The Plant Health officer will then determine an appropriate course of action with or without consultation with his/her supervisor. 

The graduated approach to the application of compliance and enforcement activities is influenced by the severity of the offence or non-conformance. This Policy does not prevent the application of more serious measures (eg. expiation, compliance order or prosecution) to individuals or businesses in the first instance, where matters of imminent risk to the horticultural sector are identified. 

Authorised by law 
Plant Health officers should only act within their legal remit of statutory power when undertaking compliance and enforcement activity. Individuals or businesses should not be required either directly or by inference to observe requirements that are not authorised by law.  

Evidence obtained by Plant Health officers relating to actual or alleged offences must be obtained within the requirements of plant health legislation, and also within the requirements of criminal law. 

Evidence obtained must be admissible under the appropriate rules of evidence, (regardless of severity of action taken), and sufficient to establish that an offence has been committed. This is essential to ensure that action is only taken under appropriate circumstances. 

Evidence should also be sufficient to support a case against appeal, such as for an expiation referred to a court for a defended hearing, or matter that is appealable to an Administrative Appeals Tribunal. 

Evidence need not be assembled into a full prosecution brief for minor enforcement action, however evidence collected should be sufficient to substantiate the offence if questioned. 

Formal enforcement action should not proceed unless there is a reasonable prospect of a conviction, consultation has been made with the Crown Solicitor’s Office, and approval to proceed has been obtained from the Chief Inspector. 

Impartiality and Procedural fairness 
Plant Health officers should undertake compliance and enforcement activity in a manner that is procedurally fair and impartial to the interests of an individual or business. This is important to ensure that arbitrary or inexplicable differences between the handling of individual cases, or classes of cases, are minimal. 

Discrimination, i.e. ethnicity, religion, age or gender, by Plant Health officers when undertaking compliance and enforcement action is to be avoided. 

Decision making concerning application of compliance and enforcement activities should not be influenced by: 

• political advantage or disadvantage to a government or any political party or group; 

• the consequences of a decision to undertake enforcement action on the personal or professional circumstances of those responsible for decision making; or the personal feelings of the decision makers towards the offenders. 

Compliance and enforcement action must be timely to ensure individuals or businesses associate action with non-compliance. Delayed action runs the risk of individuals or businesses not associating compliance and enforcement action with legislative breach. 

Individuals or businesses will receive written advice of available statutory rights of appeal when decisions are made by Plant Health officers to apply compliance and enforcement activities. This advice will preferably be provided at the time enforcement measures are first applied to individuals or businesses. 

Accountable and Transparent 
Plant Health officers will be accountable and transparent in their actions concerning the application of compliance and enforcement provisions upon individuals or businesses. Measures that will be applied to assist in delivering transparency and accountability include: 

· ensuring that legislation, compliance and enforcement policies, complaints procedures and relevant information are readily accessible to individuals, businesses and the public; 

· the use of plain language in communicating with the public and businesses; 

· ensuring that policies and procedures that will be followed in addressing stakeholder issues are readily available; 

· advising of available complaint or appeal processes, with details and likely timeframes applicable to these processes included in this advice; and 

· providing advice of fees and charges that will be applied in discharging obligations or services under the legislation. 

Plant Health officers will be required to observe the constraints of any privacy legislation and confidentiality provisions when compliance and enforcement activities are initiated against individuals and businesses (unless a statutory requirement exists to disclose the information). 

Promote consistency of enforcement activity between Plant Health officers

Consistency with respect to the application of compliance and enforcement activities by Plant Health officers is important to ensure that individuals and businesses do not receive differential treatment with respect to compliance with legislative obligations. 

Plant Health officers must be adequately trained and their performance will be monitored to ensure individuals and businesses are treated in a consistent manner. Management practices, i.e. staff rotation and review, will assist in delivering this outcome. 

The Public/Industry Interest 
The overriding consideration in taking compliance and enforcement action will always be the protection of SA’s pest free status, the horticultural sector, consistency and agreements with other jurisdictions. 

Application of multiple compliance and enforcement tools 
While a graduated approach to the application of individual compliance and enforcement tools is advocated by this Policy, under appropriate circumstances, the simultaneous application of multiple compliance and enforcement tools by Plant Health officers is within the remit of Policy (e.g. a serious quarantine breach where the concurrent issue of an expiation and compliance order is considered appropriate).

Compliance Protocols

The PHP acts on complaints from the public, registered and accredited operators, and government authorities as well as responding to incidents identified during auditing and inspection.

Compliance and enforcement is undertaken using a variety of approaches including investigation, complaint resolution, enforcement, surveillance activities, audits, application of sanctions, industry/public awareness and relationships with other agencies.

Complaints or incidents may arise from illegal activities, breaches of quarantine restrictions, reports of non-compliance with standards, suspected illegal imports of plant produce, and plant pest investigations. 

To encourage compliance with plant health standards without placing an undue cost burden upon the horticultural industry the PHP has identified a range of compliance options. The PHP is committed to delivering a system of compliance that is clear, effective, equitable and flexible.
The PHP applies risk management principles, prior history and audit activity/cost to drive compliance and corrective action.

This policy applies principles consistent with other National Enforcement Policies (eg. food safety regulation) and the SA Director of Public Prosecutions ‘Prosecution Policy’.

Sanctions

Contraventions (offences) by people operating within or outside of the Act are punishable through the Magistrates Court. This is not always suitable and is reserved for extreme situations - litigation is not instantaneous and is often resource intensive. A graduated and proportionate response will be applied using one or more of the following:-

· Verbal warnings

· Written warnings

· Non Conformance Report (NCR)

· increasing the audit frequency at the operator’s expense,

· Compliance Order,

· expiation,

· notices,

· seizure of product,

· suspension or revocation of registration and/or accreditation, or

· prosecution.

The PHP will assess each case on its merits before determining the most suitable compliance option.

APPLICATION OF SANCTIONS 
Verbal Warnings 
Plant Health officers should routinely give advice on plant health and quarantine issues to individuals and businesses. Advice should be presented in such a way that the difference between general advice and directed compliance advice with legal requirements is clear at all times. Such advice should not extend beyond the level of expertise of the officer. Verbal warnings, as they are informal, are prone to being improperly documented, misinterpreted or forgotten by both officers, individuals and businesses. Verbal warnings should therefore only be given when the alleged offence is only of a very minor technical nature.
Written Warnings 
Plant Health officers may exercise discretion with regard to the issuing of warning letters for minor breaches where the issuing of more serious sanctions in the first instance may not be warranted. This type of action would normally be used in association with a registered and/or accredited business.
When issued, it is agreed that warnings letters should detail the following: 

- the nature of the offence; 

- the relevant legislation and clauses breached; 

- the required remedial action; 

- the timeframe for implementation of the proposed remedial action; and 

- the next step in compliance and enforcement action should the business fail to address the observed non-compliance.

It is agreed that following expiry of a timeframe in a warning letter, that Plant Health officers will follow up the matter in the letter, should businesses not have addressed the issue/s of concern. 

Where there is failure to comply with a warning, more serious compliance and enforcement action will be applied, e.g. expiation, prosecution, suspension or revocation of registration.

Non-conformance Report 
A non conformance report will be used to describe the non complying activity of an accredited business, which at audit or inspection was confirm based on objective evidence to be operating outside of the business’s accreditation rules.
The application of a non conformance report will be in written form using the prescribed format providing accurate details in relation to the non conformance detected, the acknowledgement of the non conformance by persons representing the business and an agreed set of time frames for any follow-up action and close out details. 
Increasing the audit frequency at the operator’s expense 
The increase in audit frequency will be determined by PIRSA depending upon the objective evidence available, the risk factors associated with the imported produce, eg. type of produce, origin, frequency of consignments, level of compliance and performance of the business.
Compliance Order 
Compliance Orders are statutory notices issued by authorised officers upon a business that can only address prescribed issues and have prescribed content. 

The Compliance Order must specify a finite period for compliance, for more serious issues this period may be 24 hours, and for less serious issues a period considered appropriate by the authorised officer. 

A brief of evidence sufficient to prove all elements of a prosecution, will be the normal standard required prior to the issue of a Compliance Order. Breach of a Compliance Order is a serious matter and will normally result in prosecution. 

Expiation 
An expiation is a notice issued to a person that has committed a specific offence and that, if the person does not wish to have the matter dealt with by a court, will pay a specified amount for the offence within a specified time. Alternatively court election is available. 

An expiation notice provides Plant Health officers with a cost effective and efficient method of dealing with minor breaches of standards or legislation. 

As an expiation notice can be referred to a court for hearing, Plant Health officers must collect evidence that can prove the elements of the alleged offence to the standard required for prosecution. It is suggested that this evidence be appropriately logged and secured as for a prosecution. 

Expiations should not be used where the penalty is significantly out of proportion to the profit gained by the non-compliance or where the penalty is not likely to have an impact on the proprietor of a very large business. In this instance, a prosecution, or other more appropriate course of action may be appropriate (e.g. imposing suspension of accreditation or specific registration conditions). 

Notices

The Minister can issue notices a) to declare pests, diseases, etc and any other condition to be pests under the Act (Section 4), b) to prohibit the introduction of plants and plant products affected or potentially affected by pests (Section 7), c) to establish quarantine areas together with specified treatments including prohibitions, etc (Section 8), and d) to establish accredited production areas (Section 15). These notices can be varied by the Minister as required. Ministerial notices are published in the Government Gazette.

An inspector can use his or her general powers to ensure that the provisions of such notices are complied with.

Under Part 4 Divisions 2 and 3 (Accreditation and Registration), the Minister (or his/her delegate) will, as appropriate, provide written notices seeking additional information with regard to a request for accreditation and / or registration as an importer. Written notices also apply to failure to lodge annual returns or to pay the appropriate fees, and in relation to variation of accreditation or registration.

Except in the case of "Action in emergency situations" (Section 10), 24 hours notice in writing is required for action under Section 43 (1) (c) unless the occupier of the premises has consented to the intended actions.  

Seizure Powers 
Authorised officers have seizure powers under the Act to seize food, vehicles, equipment, and labelling or advertising materials which the authorised officer reasonably believes do not comply with a provision of the relevant legislation or which is evidence that an offence has been committed. 

It should be noted that the Act provides for compensation to be paid to food businesses should the grounds for the making of a seizure be inadequate. 

Where it becomes evident that there has been no contravention of the Act or Regulations in relation to items which have been seized, they should be returned as soon as possible to the person from whom the items were seized. 

The impact of a seizure should be considered in the application of any other enforcement action. 

Seized goods policy, which are forfeited to the Crown should be destroyed or disposed of in a manner that ensures there can be no allegation of improper conduct or corruption. 

Suspension or revocation of registration and/or accreditation
Operation of import businesses without registration is an offence. Accreditation is also an option for businesses that import or export plant and plant products.

Businesses that fail to comply with registration or accreditation conditions are subject to compliance and enforcement action in line with this Policy, but also subject to compliance and enforcement action consistent with the legislation concerning registration and accreditation conditions. This may involve suspension or restriction of registration or accreditation being imposed upon businesses, that limit or otherwise control their activities, or the suspension or cancellation of a business’s registration or accreditation.

Cancellation of registration or accreditation is a very serious level of compliance and enforcement action, as cancelling registration effectively closes the business. This can impact severely not only on the proprietors of the business, but also employees, suppliers, and customers.
Prosecution 
Prosecution will normally be reserved for more serious legislative breaches or for matters where less severe enforcement action has not convinced the business or individual to address the observed non-compliance. 
Submissions to courts on penalty should take full account of the risk to SA’s pest free status, the risk to the horticultural sector, economic benefit gained by the business in not complying with the legislation. 

Factors to be considered to determine the most suitable compliance option

Factors that should be assessed before proposing a strategy to deal with non-compliance matter include:

· does the incident present the risk of a ‘plant health incident’ or a risk to SA’s horticultural sector?

· what is the extent of the plant health risk?

· is there prima-facie evidence that an offence is likely to have occurred?

· what is the level of public interest and need for public / industry protection

· what level of deterrence is warranted (based on risk, prior knowledge and compliance history)

· has the alleged offender, registered or accredited operator previously committed breaches/offences against the legislation?

· culpability of the alleged offender, registered or accredited operator

· mitigating or aggravating circumstances

· degree of willingness shown by the offender, registered or accredited operator to address the non-compliance

· prevalence of the breach/offence

· consistency of approach to similar breaches/offences

· length of time since the alleged offence/breach occurred

· possible impact on other proceedings

· estimated length and expense of court hearing

· level of personal or financial hardship to the alleged offender, registered or accredited operator

· cultural, linguistic or communication difficulties of alleged offender, registered or accredited operator

· impact of new or transitional legislative requirements.

Factors to be ignored when determining the most suitable compliance option

· any element of discrimination or bias against the person such as ethnicity, nationality, political association, religion, gender, sexuality or beliefs

· possible political advantage or disadvantage to a government or any political group or party

· the possible effect of the decision on the personal or professional circumstance of those responsible for the decision

· any personal feelings of decision-makers toward other parties involved.
Strategies to improve compliance

Education

The PHP endeavours to use education as a tool to enhance compliance by informing businesses and the public about standards, quarantine restrictions and legislative requirements, and by guiding them to relevant sources of information. This is achieved by various means including media releases, circulars, newsletters, the PIRSA web site, communications with stakeholders and appearances at industry forums and public gatherings.

Training

Training is often associated with NCR’s (incorporating preventive action) to prevent recurrence of non-compliance identified at audit and will frequently be used in conjunction with other compliance strategies.

The PHP observes industry trends and implements industry workshops and other training opportunities as a tool to achieve industry improvement in areas of poor performance.

Figure 1: Framework for Authorised Officers in dealing with non-compliance







Glossary

1
Approved compliance arrangement

Approved compliance arrangement of a registered importer means an Import Verification Compliance Arrangement approved for the importer by the accreditation body that accredited the importer.
2
Import verification compliance arrangement

Import verification compliance arrangement is a set of processes describing:
(a) principles of operation and standards required; and
(b) responsibilities and practices of accredited businesses and their personnel;
subject to this arrangement with the Minister, to undertake assessment of certification, labelling, produce verification and recording procedures.
3
Quarantine Direction Order

Under section 43 (4) of the Plant Health Act 2009, if an Authorised Officer reasonably suspects that produce has contravened or is contravening legislative requirements, the officer may, by written notice to the holder-

· retain it; or

· cleanse, disinfect or otherwise treat it or subject it to treatment; or

· submit it for scientific testing and analysis for the purpose of determining whether it is affected by a pest or a chemical residue; or

· return it to its owner subject to any specified conditions (including conditions requiring payment of costs and expenses reasonably incurred in taking action in relation to it under this section); or
· destroy or otherwise dispose of it.

legislative requirements means requirements of this Act, including conditions of registration and accreditation and requirements of an approved compliance arrangement.
4
Compliance Agreement

A written undertaking between an accredited business and the PHP that incorporates both responsibilities and processes, and an agreement to abide by the accreditation conditions. 
5
Non Conformance Report (NCR)

Non-compliance is generally identified through audit and is classified according to risk and fits into three categories - minor, major or critical. Minor and major non-conformances may be dealt with during the monitoring process. Critical non-conformances require the accredited operator to take immediate and specific action to correct the non-compliance

Minor Non-conformance:
Low risk situation

A non-conformance which, in the opinion of the accrediting authority, threatens neither the effectiveness nor assurance of a compliance arrangement, but is a non-conformance with the requirements of the relevant procedure.
Major Non-conformance:
Medium risk situation

A non-conformance where there is a breach in the system of verification or other activity which, in the opinion of the accrediting authority, threatens the assurance provided by a compliance arrangement.
Critical Non-conformance:
High risk situation

A high risk non-conformance which in the opinion of the accrediting authority, seriously threatens the effectiveness of a the compliance arrangement and has or will mean produce verified under the arrangement does not comply with the specified quarantine requirements.

Failure to sufficiently address a critical non-conformance can lead to the suspension or cancellation of an accreditation, or prosecution.

6
Compliance audit
A compliance audit is conducted on a regular basis at cost to the accredited business.  Audits will be scheduled and are a means to verify activity aimed at evaluating the conformance or non-conformance of a compliance arrangement.  Follow-up audits may be unannounced.
7
Expiation

Is the equivalent of a penalty infringement notice or ‘on-the-spot’ fine.

8
PHP

Plant Health Program (within the Department of Primary Industries and Resources SA).

9
Mediation

Negotiation conducted by an impartial party to resolve differences between two or more parties.

10
Increased audit frequency

An intensified audit frequency is conducted as a result of continued non-compliance with an approved plant health arrangement at cost to the accredited business.

11
PIRSA

The Department of Primary Industries and Resources SA.
12
Prosecution

Prosecution may be undertaken when alternative compliance strategies fail. Prosecution may also be the strategy of choice where the plant health risk posed by the non-compliance is high or the non-compliance is considered to be of a serious nature.

13
Suspension or revocation of an accreditation

The suspension or revocation of an accreditation is considered to be a very severe measure and is only undertaken as the final consequence when other compliance strategies (such as a Chief Inspector’s Order) have been applied and have failed.

Notes

Review

The Compliance and Enforcement Policy will be reviewed as part of PIRSA’s Plant Health Program annual review and planning processes.

Legal status

This policy does not have and is not intended to have legal status. It is not legally binding on PIRSA and does not confine, restrain or limit the discretion of Authorised Officers or PIRSA to take any action. It is designed to provide guidance on the PHP’s approach to non-compliance.

Further information

If you wish to know more about the PHP’s Compliance and Enforcement Policy, or wish to provide information on any illegal activities relating to plant produce, please call the PHP on 1300 666 010. All calls are treated with the utmost confidentiality.

Plant Health Program office

46 Prospect Road, Prospect, SA 5082
T:  1300 666 010
F:  (08) 8344 6033
E:  pirsa.planthealth@saugov.sa.gov.au

http://www.pirsa.gov.au
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