



M06 Information Sheet – Prospecting and mining for minerals
Introduction
Minerals are the property of the Crown in South Australia. Access to land for prospecting and mining is gained through provisions of the Mining Act 1971 (“the Act”) and Regulations under the Act.
Minerals include many non-metallic substances and construction materials.
Soil is not classed as a mineral under the Act.

Fossicking, described as the gathering of minerals as a recreation, with no intention to sell or use the minerals for a commercial or industrial purpose, and which does not disturb the land or water by machinery or explosives, is excluded from the Act.  A fossicker can only enter land with the owner’s permission.
There are specific definitions of minerals, prospecting, exploration and mining in the Act, and these should be read in conjunction with the descriptions above.

The following is a sample of the key areas of the Act and Regulations.  It is recommended that you refer to the Act and Regulations for a complete and detailed overview of all statutory requirements.
Entry on land
Notice of Entry
Prior to entering onto any land for prospecting or mining, a mining operator must give 21 days notice to an owner of land, using Form 21 (Notice of entry on land), of their intention to enter the land for the purposes of prospecting, pegging a mineral claim, or to undertake mining operations (note mining operations also includes exploration).
For the purpose of Notice of Entry, owner of land includes (but is not limited to):

· freehold landowner

· Native Title holder or claimant

· pastoral lessee

· A person who controls or manages the land

· A person who is in lawful occupation of the and

· Holder of a current licence under the Petroleum and Geothermal Energy Act 2000
Alternatively, a mining operator may negotiate entry via an agreement with the owner of land setting out conditions of entry.  This may be used in lieu of the notice of entry form. Such an agreement must be negotiated between the mining operator and the owner of land and signed by both parties. If an agreement is reached, the owner of land’s entitlement to object to entry is removed.
An owner of land may refuse to negotiate such an agreement and has the right to insist that Form 21 (Notice of entry on land) be served. 
A mining operator should always maintain good relations with the owner of land.  The Notice of Entry provisions under the Act require mining operators to ensure the land owner is kept informed of the progress of mining operations on their land.
RIGHTS OF OBJECTION TO ENTRY ON LAND
If you hold the land under freehold title, or hold a native title determination that provides exclusive possession, you have the right to object to entry on the land under section 58A of the Act, by lodging a notice of objection.
Within 3 months after service of the notice of entry, you may lodge a notice of objection with the Warden’s Court, the Environment, Resources and Development (ERD) Court or the Supreme Court objecting–

· to entry on the land by the mining operator; or

· to the use, or the unconditional use, of the land, or a portion of the land, for mining operations.

Further information about lodging an objection is available from the relevant court.  If the court is satisfied that the conduct of the mining operations on the land would be likely to result in substantial hardship or substantial damage to the land, the court may–

· determine that the land, or a particular part of the land, should not be used by the mining operator for the purpose of mining operations; or

· determine conditions on which operations may be carried out on the land by the mining operator with least detriment to the interest of the owner and least damage to the land.
Native title land

Note that the provisions of native title legislation, as set out under Part 9B of the Mining Act 1971, and Part 5 of the Native Title (South Australia) Act 1994 may apply to your area of interest. Refer to PIRSA Earth Resources Information Sheet M31 for further information.

Exempt land
Pursuant to Section 9 of the Act, certain land is exempt from mining operations, unless the person who has the benefit of the exemption chooses to waive that right. Examples of exempt land are cultivated fields, forest reserves, or land within 400 m of a house or 150 m of a water supply.
A mining operator may enter onto exempt land to peg a claim, however, mining operations cannot commence until the exemption has been waived (through an agreement or court order).

Section 9AA of the Act outlines the two-step process whereby the operator must first serve a Waiver of Exemption – Request (Form 23A) to the benefit holder, and secondly enter into an agreement using Form 23B (Waiver of Exemption – Agreement) with that person to waive the exemption.  When completed correctly, these two forms will meet these requirements and may be lodged together for registration with the Mining Registrar as the Waiver of Exemption agreement.  
Alternatively the operator and the benefit holder may enter into a written Waiver of Exemption agreement, in accordance with the requirements listed above. The mining operator must still serve Form 23A on the benefit holder to request an agreement.
In accordance with section 9AA of the Act, a benefit holder may rescind the Waiver of Exemption agreement, by giving the mining operator written notice before the expiration of the cooling off period (five clear business days after the day on which the agreement is made).  If an agreement cannot be reached between the mining operator and the benefit holder, the mining operator may apply to the Environment, Resource and Development (ERD) Court for an order waiving the benefit of the exemption.
The mining operator who gives notice under this section is liable to pay to the benefit holder reasonable costs of obtaining legal assistance up to $500, or some other amount as prescribed. The benefit holder must provide a copy of an account or other reasonable evidence relating to the cost of obtaining that assistance.
Exempt land is fully defined in Section 9(l) of the Act.  Mining operators should fully understand this section before prospecting or mining operations begin.
STRATA 

Land can be divided into strata to allow separate exploration of areas below a given depth. In the opal fields, a surface stratum of 50 m has been proclaimed to allow exploration for other minerals below that level.

Declared equipment (explosives and machinery)

Only hand tools may be used when prospecting on a mineral claim, unless approval for other mining operations has been obtained from the Director of Mines.  The mining operator must also give 21 days notice, using Form 22 (Notice of use of declared equipment), to the owner of land and/or the holder of a licence under the Petroleum and Geothermal Energy Act 2000 when declared equipment is to be used.  Declared equipment means – 

· a trench digger or excavator; or 

· mechanically driven machinery that is capable of drilling to depths greater than 2.5 metres below the ground in order to recover subsurface geological samples or information; or 

· mechanically driven equipment, equipped with a blade or bucket of a width exceeding 750mm, capable of ripping, gouging, scooping or digging earth or rock material; or  

· equipment that is capable of digging, boring or tunnelling underground, generally in a horizontal plane, with a cross sectional dimension greater than 750mm. 

RIGHTS OF OBJECTION TO USE OF DECLARED EQUIPMENT
The owner of land (including the holder of a pastoral lease or a licence under the Petroleum and Geothermal Energy Act 2000) has the right to object to the use of declared equipment on the land under section 59 of the Act. The owner of land must establish to the court that the use of declared equipment on the land would be likely to result in substantial hardship or substantial damage to the land. 

Within 3 months after service of the notice, a notice of objection may be lodged with the Warden’s Court objecting– 

· to the use of declared equipment by the mining operator; or 

· to the unconditional use of declared equipment by the mining operator. 

If the court is satisfied that the use of declared equipment on the land would be likely to result in substantial hardship or substantial damage to the land, the court may– 

· determine that declared equipment should not be used by the mining operator in the course of mining operations; or 

· determine conditions upon which declared equipment may be used on the land by the mining operator with least detriment to the interest of the owner and least damage to the land. 

Further information about lodging an objection is available from the Warden’s Court.
TYPES OF TENURE 
A mining tenement is a claim, lease or licence under the Act. 

Mineral claim
A Mineral Claim provides an exclusive right to prospect for minerals within the claim area for 12 months, and to apply for a mining lease or retention lease over all or a portion of the claim. The mining operator has 14 days after the date of pegging to lodge Form 5 (Application for registration of a mineral claim), and other information as required, with the Mining Registrar.   
Note that a mineral claim cannot be pegged within the area of an existing mining tenement without prior written consent of the tenement holder. This also applies to pegging a claim for minerals (other than extractives) on areas which are under application for an exploration licence.

Pursuant to section 80 of the Act, mineral claims and leases for extractive minerals can only be obtained by the freehold owner of land, unless written consent from the freehold owner of land is obtained prior to any other party pegging a claim for extractive minerals. 
A mineral claim cannot be transferred, nor can minerals from the claim be sold or used for a commercial or industrial purpose. No more than one (1) tonne of material can be removed from a claim without prior approval from the Director of Mines.
A mineral claim lapses if an application for a mining or retention lease is not made within 12 months of the registration date. If a claim lapses, the area cannot be re-pegged by the same person within two years without the authority of the Minister or Warden’s Court.
Pegging a claim
Posts of at least 7 cm diameter and projecting at least 75 cm above the ground must be placed at each corner of the claim. The applicant’s name and address, and the date of pegging must be clearly marked near the top of each post, or on a notice securely attached to each post. If more than one claim is pegged on the same day, each claim must be numbered consecutively.
The directions of the boundaries of the claim are to be shown at each corner by trenches, piles of stones, or indicator arms on the posts (Fig. 1).
A mineral claim may be identified in some other manner with the approval of the Mining Registrar. You must apply for permission to identify a mineral claim in a manner other than pegging by using Form 4 (Application to peg in alternate manner).  To meet the minimum requirements of this application the location of a mineral claim must be identified by a licensed surveyor.

A mineral claim cannot exceed 250 hectares in area without prior approval from the Minister or his delegate.  Its length must not exceed five times its width, and the maximum length of any side cannot exceed 2 km.  A mineral claim must be pegged in a rectangular shape. If a claim is pegged out in an irregular shape, a letter which outlines the basis for an irregularly shaped claim is required to be submitted with the application.  
Mining lease
If a mineral claim is found to have an economic deposit of minerals, a Mining Lease must be obtained before production can commence.  The mining operator has 12 months from the date of registration of the mineral claim to lodge their application for a mining lease with the Mining Registrar. Pursuant to section 35 of the Act, a valid application includes the Form 10 (Mining Lease: application) which must be accompanied by a mining lease proposal, the prescribed fee and any other information as the Minister requires.   
A mining lease gives the exclusive right to conduct mining operations and sell the minerals specified in conditions attached to the lease. There are two types of mining leases — an extractive minerals lease (EML) for most construction materials, and a mineral lease (ML) for other minerals (excluding precious stones).  
The maximum term for which a lease may be granted is 21 years; however it may be renewed if conditions of the lease have been complied with. 
Retention lease

A Retention Lease may be granted when, for economic or other reasons, it is not possible to work a deposit immediately. The applicant must provide sufficient justification for the grant of a retention lease over the claim area.  Pursuant to section 41B of the Act, a valid application must be lodged using Form 12 (Retention Lease: application) which must be accompanied by the prescribed fee and any other information and surveys as the Minister thinks fit.   
The maximum term for which a retention lease may be granted is 5 years; however it may be renewed if conditions of the lease have been complied with. 

Miscellaneous purposes licence

A Miscellaneous Purposes Licence may be granted for any purpose directly relating to the conduct of mining operations.  Pursuant to section 53 of the Act, a valid application must be lodged using Form 17 (Miscellaneous Purposes Licence: application) which must be accompanied by a management plan, the prescribed fee and any other information as the Minister requires.   
The maximum term for which a lease may be granted is 21 years; however it may be renewed if conditions of the lease have been complied with. 

CIRCUlATION

Pursuant to the Act, tenement applications are published in the Government Gazette, a statewide and regional/local newspaper, and on the PIRSA website for public consultation. The minimum consultation period is 14 days. The tenement application fee includes an advertising component for this purpose.

REGULATORY FEES
There is an annual rental fee for each tenement, payable in advance to the department. On freehold land, the annual rental (less 5%) is refunded to the owner of land.

Production conditions

A mining operator must commence operations within 12 months of the approval of a Program for Environment Protection and Rehabilitation (PEPR), and must comply with the working conditions as set out in that approved program. Failure to do so could lead to suspension, cancellation or forfeiture of the tenement. 

Royalties
Minerals are the property of the Crown in South Australia.  Royalty is payable on all minerals recovered from mineral land and –

· sold or intended for sale, or
· used or intended for use for any commercial or industrial purpose.

Royalty rates vary depending on the mineral type.  The current rates can be obtained from the PIRSA Mineral website.

Royalties are determined and paid as part of the mining return process outlined below.  Late payment of royalties payable may incur a penalty.
Mining returns
Details of production and other operations conducted on a mining lease or private mine must be provided every six months. The department requires mining return information for each reporting period –

· 1st January to 30th June: returns due by 31st July, and

· 1st July to 31st December:  returns due by 31st January
Failure to complete and submit the mining return information by the due date can lead to a penalty being imposed and can result in the suspension or cancellation of the tenement.

If there has been no production, the mining return must still be completed and submitted to the department by the due date.
Compensation
Under section 61 of the Act, the owner of land (including a pastoral lease holder) may have the right to receive compensation for any economic loss, hardship and inconvenience suffered as a result of mining operations.  In determining the compensation payable, the following matters are considered:

· any damage caused to the land by the mining operator; and

· any loss of productivity or profits as a result of the mining operations; and

· any other relevant matters. The owner of land is entitled to compensation for financial loss, hardship or inconvenience resulting from prospecting or mining operations.

The compensation may include an additional component to cover costs reasonably incurred by the owner of land in connection with negotiations or dispute related to –

· the licensee gaining access to the land

· the activities to be carried out on the land

· the compensation to be paid

The compensation can be negotiated between the owner of land and the mining operator, or determined by the appropriate court (upon application by the owner of land or the mining operator).  In determining compensation, the court will take the rehabilitation of the land into consideration. The court may order a mining operator to carry out any work to rehabilitate the land that the court thinks fit.

In assessing compensation for costs in connection with any negotiation or dispute, the court will not consider costs that arise during a period where a reasonable offer of compensation is open to the owner of land.
BONDS 
A bond may be required by the Minister to ensure that land disturbed by mining operations is rehabilitated. Failure to lodge a bond may lead to suspension, cancellation or forfeiture of the tenement.

Illegal Mining

Illegal mining is mining, selling or disposing of minerals recovered in the course of mining operations, or using any such minerals without being authorised by or under the Act.  A penalty of up to $250,000 or two years imprisonment may apply for illegal mining.
COURT MATTERS 

There are 3 appropriate courts when dealing with proceedings relating to mining operations or a mining tenement. These are: 

· the Supreme Court;

· the Environment Resources and Development Court; or

· the Warden’s Court if proceedings do not involve a monetary claim, or a claim for more than $250,000. 

Note: all correspondence relating to Court matters must be forwarded to the appropriate Court through the Courts Administration Authority which is located on the Lower Ground Floor, Sir Samuel Way Building, Victoria Square, Adelaide.
The Registry of the Warden’s Court, ERD Court and Supreme Court is located in Sir Samuel Way Building, at 241- 259 Victoria Square, Adelaide 5000, on the Lower Ground Floor.  Postal addresses for each Court are set out below:

	ERD Court
GPO Box 2465
ADELAIDE SA 5001
	Warden's Court
GPO Box 2465
ADELAIDE SA 5001
	Supreme Court of South Australia
Registrar's Office
1 Gouger Street, Adelaide SA 5000


Further information
Mining legislation is a complex subject and this information sheet is provided as an introductory guide only. A mining operator or an owner of land must refer to the Act and Regulations to fully understand and comply with the various rights, obligations and procedures.
Copies of the Mining Act 1971, the Mining Regulations 2011, and other legislation are available at cost from:

Service SA

EDS Centre

108 North Terrace

ADELAIDE SA 5000

Ph: 13 23 24
or for free download from the South Australian Legislation website: www.legislation.sa.gov.au
The various forms and a schedule of charges can be obtained from:
PIRSA Customer Services

7th Floor, 101 Grenfell Street

ADELAIDE SA 5000
Ph: (08) 8463 3000
Fax: (08) 8463 6518

or from the PIRSA Minerals website:

www.pir.sa.gov.au/minerals
Queries regarding the process of securing mining tenure can be directed to:

PIRSA Mineral Tenements

Ph: (08) 8463 3103

Email: PIRSA.Tenements@sa.gov.au
