


mineral claim or retention lease on native title land (section
63H) until an agreement or determination has been negotiated
with the relevant native title parties and been subsequently
registered in the Mining Native Title Register pursuant to
section 63ZBA of the Mining Act.

Agreement

If an agreement authorising exploration or mining on native
title land is being sought then this agreement (known as a
‘mining native title agreement’) must be negotiated with the
native title parties.

The Mining Act refers to a person who seeks an agreement as
a ‘proponent’. Normally the proponent will be the tenement
holder, but it could also be someone acting on behalf, and
with full authorisation of, that holder to enter into
negotiations with the relevant native title parties.

Commencement of negotiation by notification

Negotiations for an agreement are initiated by a proponent
submitting a Form 27 notice under section 63M.

A form 27 notice must be given to:

� the Minister for Mineral Resources Development (GPO
Box 1671, ADELAIDE SA 5001);

� the ERD Court (Sir Samuel Way Building, Victoria Square,
ADELAIDE SA 5000);

� the relevant native title parties (see below) registered under
the Commonwealth Native Title Act 1993 or Native Title
(South Australia) Act;

� the relevant representative Aboriginal body for the land
(being the Aboriginal Legal Rights Movement Inc, Level 4,
345 King William Street, ADELAIDE SA 5000); and

� the State Minister (being the Attorney-General, 45 Pirie
Street, ADELAIDE SA 5000).

In addition, a description of the nature and effect of a right to
negotiate notice must also be published in one or more
newspapers that circulate generally throughout the area to
which the notice relates or, if the area is an offshore place, the
geographical area closest to it; and in a special interest
publication (eg. the Koori Mail is a national newspaper
catering to Aboriginal interests).

Iceberg Media may be contacted on telephone (08) 8636 2300
to determine the details of newspapers in your area of interest.

Native title parties

Anyone who is a registered native title claimant (under either
the Commonwealth or State legislation) is automatically a
‘native title party’. In addition, anyone who becomes a
registered claimant within two months of the last notice being
given pursuant to section 63M is also a native title party.

Details of the relevant native title claims in your area of
interest may be obtained from the National Native Title
Tribunal, Level 10, Chesser House, 91 Grenfell Street,
Adelaide, telephone (08) 8306 1230.

Authorisation

As indicated above, the agreement of any native title parties
or a determination by the ERD Court is needed before either
exploration which may affect native title can be conducted on
an ‘exploration authority’, or before the Minister for Mineral

Resources Development can grant a mining lease over a
mineral claim or retention lease.

Section 63K sets out the different types of agreement or
authorisation that can be negotiated. An authorisation can,
for instance, be given to a particular or individual tenement
holder (called an ‘individual authorisation’) or can be given in
respect of exploration of a specified class (namely precious
stones exploration) within a defined area by holders of a
specified class (called an ‘umbrella authorisation’).

Holders of exploration tenements cannot negotiate
agreements with native title claimants which authorise mining
operations conducted on the land under a future mining lease
(called a ‘conjunctive authorisation’). Under the Mining Act,
conjunctive agreements (ie. agreements that cover both
exploration and mining) are only possible with determined
native title holders, none of which, at this point in time, exist
in South Australia. (Determined native title holders are those
person who have obtained a determination or declaration
under the Native Title Act 1993 or the Native Title (South
Australia) Act 1994 that they are the holders of native title in
the land concerned).

Notification of expedited procedure

If an explorer considers that the exploration to be conducted
will have minimal impact on the land, this can be stated in the
Form 27 notice, which will invoke the ‘expedited procedure’.
If this is done, it is also necessary to state that it is intended to
rely on section 63O in applying to the ERD Court after the
two-month notification period for a determination authorising
exploration on the land in accordance with the notice (rather
than proceeding to negotiate an agreement to obtain this
authorisation).

However, if during the two-month notification period an
objection to the use of the expedited procedure is lodged by a
person holding or claiming native title in the land, or the
Minister for Mineral Resources Development, then the ERD
Court will have to decide whether to uphold or dismiss the
objection.

Exploration will be deemed to have minimal impact on land if
it satisfies the three criteria in section 63O. These criteria
essentially require that exploration must not directly interfere
with the community life of native title holders, must not
interfere with significant sites and must not involve major
disturbance to the land.

After notification period has elapsed

No registered native title parties

If, two months after the notification requirements have been
completed, there are no registered native title parties in relation
to the land to which the notice relates, a proponent can apply to
the ERD Court for a summary determination authorising entry
to the land for the purpose of carrying out exploration or the
grant of a production tenement by the Minister.

Registered native title parties

If, two months after the notification procedures have been
completed, there are registered native title parties in relation
to the land, then the proponent must enter into negotiations in
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good faith with those parties to determine the possibility of
reaching an agreement.

Negotiations

Any of the parties to a negotiation may request the ERD
Court to mediate among the parties to assist in reaching
agreement. In addition, the Minister for Mineral Resources
Development may intervene in negotiations.

If negotiations relating to the authorisation of exploration are
not completed within four months of initiation, then any party
to the negotiations can apply to the ERD Court for a
determination authorising the proposed exploration (section
63S). In the case of mining, the time period is six months
before any party to the negotiations can make application to
the ERD Court for a determination.

Contents of agreement

An agreement must deal with notices to be given (eg. notice
of entry) or other conditions to be met before the land is
entered for the purpose of carrying out exploration or mining.
It must also deal with the principles governing rehabilitation
of the land on the completion of exploration or mining.

An agreement may provide for payment to the native title
parties based on profits or income derived from mining
operations on the land or the quantity of minerals produced.

The agreement must be signed by the tenement holder and all
of the registered representatives of the native title claim as
outlined under “Applicants” on the Native Title Claim
Register held by the National Native Title Tribunal.
Alternatively, if the tenement holder or registered
representatives have previously authorised, in writing, another
party to execute the agreement on their behalf, the agreement
may be signed by those authorised. However, all copies of
such authorisations must be lodged with a mining registrar at
the time the agreement is lodged for registration.

Registration of agreement

If an agreement is reached between the parties, a copy must
be lodged with a mining registrar for assessment. Evidence
outlining compliance with the procedures set out under both
Part 9B of the Mining Act and Part 5 of the Native Title
(South Australia) Act must also be lodged, together with the
prescribed fee. Examples of evidence of compliance include
copies of all advertisements placed in relevant newspapers,
and a statutory declaration or some other approved document
which attests to the fact that the proponent served Form 27
notices on all relevant parties. A copy of the Form 27 notice
served on the parties must also be submitted.

If a mining registrar is satisfied that total compliance with the
notification procedures has been met, that the agreement has
been negotiated in good faith, and that the provisions of
section 63Q in relation to payments, notices to be given and
rehabilitation of the land, have been addressed, the agreement
will be registered.

The parties to an agreement may specify in the agreement, or
in some other manner determined by the Mining Registrar,
that the contents of the agreement should be kept confidential.

A registered agreement is binding on, and enforceable by or
against, the original parties to the agreement. It will also bind
the future holders of native title to the land and the
tenement(s) to which the agreement relates.

Determination

If agreement between the parties is not reached within the
four month period (for exploration) or six month period (for
mining), then any party to the negotiations, or the Minister for
Mineral Resources Development, may apply to the ERD
Court for a determination as to whether exploration or mining
can proceed on the land (section 63S).

An ERD Court determination must deal with the notices to be
given or other conditions to be met before the land is entered
for the purpose of exploration or mining. However, the ERD
Court cannot provide for payment to the native title parties
based on profits or income derived from mining operations or
the quantity or minerals produced. In other words, while the
Court could order compensation for native title parties, it
cannot impose a profit-sharing arrangement without the
consent of all parties.

The ERD Court must try and make its determination within
four months of the date when a determination is applied for.
Section 63T sets out the criteria that the ERD Court must take
into account when making a determination.

Effect of determination

A determination must be lodged with a mining registrar for
registration in the Mining Native Title Register (section
63ZBA) and will take effect on registration as if it were a
contract between the parties involved. Like an agreement, it
will bind the parties and successive holders of native title in
the land and holders of exploration tenements to which the
determination relates.

Under section 63W, the Minister for Mineral Resources
Development has the power to overrule determinations if the
Minister considers it to be in the interests of the State to do so.

Miscellaneous

Nothing in Part 9B of the Mining Act affects the operation of
the Pitjantjatjara Land Rights Act 1981 or the Maralinga
Tjarutja Land Rights Act 1984.

Any person who carries out exploration or mining without the
authority required under Part 9B can be ordered by the ERD
Court to stop exploration and rehabilitate any damaged land.
They may be liable to a penalty for breach of up to $100 000.
An owner of the land can make application to the ERD Court
for such an order (s.74A).

FURTHER INFORMATION

Contact:
Laura Johnston
Principal Advisor Legislation
Office of Minerals and Energy Resources
Ph. (08) 8463 3099
Fax (08) 8226 3399
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